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JUDICIAL DECISIONS ON PUBLIC LAW 

JOHN T. FITZPATRICK 

New York State Library 

Bulk Sales Law — Constitutionality. Klein v. Maravelas. (New 
York. December 15, 1916. 114 N. E. 809.) The court of appeals 
of the state of New York has declared the bulk sales law constitutional, 
holding that its prohibitions do not impose arbitrary and purposeless 
restrictions upon liberty of contract. In so doing it reverses the de- 
cision of the same court in Wright v. Hart (1905) 182 N. Y. 330, 75 
N. E. 404, which held a former similar statute unconstitutional. The 
court, in thus reversing itself, pointed to the fact that similar statutes 
have been upheld by the United States supreme court and by the 
courts of last resort of nineteen states, and that in but one state had 
such a statute been held invalid. The court says, "In such circum- 
stances we can no longer say, whatever past views may have been, that 
the prohibitions of this statute are arbitrary and purposeless restrictions 
upon liberty of contract. . . . The needs of successive generations 
may make restrictions imperative today which were vain and capricious 
to the vision of times past. . . . Back of this legislation, which 
to a majority of the judges who decided Wright v. Hart seemed arbi- 
trary and purposeless, there must have been a real need. We can see 
this now, even though it may have been obscure before. Our past 
decision ought not to stand in opposition to the uniform convictions 
of the entire judiciary of the land." For other recent decisions up- 
holding the uniform bulk sales law see Gazette v. Wipf. (Wisconsin. 
December 5, 1916. 160 N. W. 170.); Marlow v. Ringer. (West 
Virginia. February 6, 1917. 91 S. E. 386.) 

Civil Rights. — Imprisonment for Debt. Kansas City v. Pengilley. 
(Missouri. November 11, 1916. 189 S. W. 380.) A municipal 
ordinance making it a misdemeanor to hire a vehicle for the purpose of 
riding therein, or transporting merchandise therein, and to refuse to 
pay therefor is invalid under a constitutional provision prohibiting 
imprisonment for debt. The obligation arises out of contract and is 
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strictly within meaning of the word "debt." The constitutional pro- 
hibition may not be evaded by the device of declaring a simple breach 
of contract a crime. This is especially so where the ordinance does not 
require proof of fraud in the procurement and use of the vehicle. The 
fact that the vehicle is hired from a taxicab company, a common car- 
rier, does not lead to a different conclusion. The common carrier is 
in no wise at the mercy of its patrons. It may require payment in 
advance if it so desires, and thus protect itself. 

Citizens — Expatriation. Ex parte Griffin. (United States. De- 
cember 2, 1916. 237 Fed. 445.) A citizen of the United States, born 
in the United States, who goes with his family to Canada, and there 
later enlists in the army of that country for service in the European 
war, making the necessary enlistment declarations and taking an oath 
of allegiance to the king of England, and actually enters the service, 
thereby effectually expatriates himself under the provisions of the 
United States statute providing that an American citizen shall be 
deemed to have expatriated himself when he has taken an oath of al- 
legiance to any foreign state. Such person not only abandons and re- 
nounces his citizenship in the United States, but becomes an alien, 
and by such removal, enlistment and oath of allegiance to a foreign 
power, initiates naturalization in such foreign country. The fact 
that enlistment was for a limited period does not change the effect of 
taking the oath of allegiance which contained no limitation. 

Common Carriers — Required Maintenance of Telephone Connections. 
State ex rel. Nebraska State Ry. Commission v. Missouri Pac. Ry. Co. 
(Nebraska. December 29, 1916, 161 N. W..270.) A statute requiring 
common carriers to furnish adequate telephone connections between 
its offices, buildings and grounds and the public exchanges operated 
in the towns where the same are located, is not unconstitutional as 
depriving the carrier of its property without due process of law. The 
telephone is generally used as a factor in the transaction of public 
business, and a statute requiring a railroad company to connect a 
station with the local telephone exchange for the convenience of ship- 
pers and passengers does not go beyond the incidental duties of a com- 
mon carrier. The duties of a common carrier are not limited to the 
actual transportation of persons and property, and the furnishing of 
adequate facilities for the transaction of public business is a function 
of a common carrier. 
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Constitutional Amendments — Adoption. Harris v. Walker. (Ala- 
bama. February 1, 1917. 74 S. 40.) A provision in the constitution 
provided that a majority of the qualified voters who voted at the 
election upon proposed amendments must vote in favor of the same in 
order that such amendments should become part of the constitution. 
The court held that where two or more amendments were submitted 
at the same election a vote upon an individual amendment did not 
require for its adoption a majority of the highest number voting upon 
any amendment, but merely a majority of those voting upon the single 
amendment in question; nor where such amendments were submitted 
at a general election was it necessary for their adoption that the major- 
ity of those voting for candidates at the general election should be in 
favor of the proposed amendments. When a constitutional amend- 
ment is adopted in the manner specified by the constitution, and there 
is nothing to indicate that the matter should be referred to the legis- 
lature for further action, it will be construed as effective from the date 
of its adoption. 

Constitutional Amendments — Veto by Governor. People ex rel. 
Stewart v. Ramer. (Colorado, November 6, 1916. 160 P. 1032.) 
The act of a legislature in proposing an amendment to the constitution 
or recommending that the electors vote on calling a constitutional 
convention, as ordinarily provided for in the constitutions of the states, 
is initiatory only; and to be effective must receive the approval of the> 
electors. A constitutional provision requiring the approval of the 
governor to resolutions passed by the legislature does not apply to 
resolutions proposing constitutional amendments. The function is 
one which applies to the legislature only and is one with which the 
executive has nothing whatever to do, and to which his approval is 
unnecessary. 

Constitutions — Self-Executing Provisions. Wren v. Dixon. (Ne- 
vada, December 15, 1916. 161 P. 722.) In determining when a con- 
stitutional provision is self-executing, distinction should be made be- 
tween declarative constitutional limitation of legislative power on a 
given subject, within which limitation legislation might or should be 
enacted, and positive constitutional inhibition, which inhibition no 
legislative act can relieve or modify. The former might require future 
legislation; the latter must, by reason of its very nature, be self-execut- 
ing. Prohibitory provisions in a constitution are self-executing to the 
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extent that anything done in violation of them is void, and no legisla- 
tion is required to execute such provision; but they are not self-execut- 
ing when they merely indicate principles without laying down rules 
by which they may be given the force of law. 

Criminal Prosecutions — Power of Court to Grant Permanent Suspen- 
sion of Sentence. Ex parte United States. ■ (United States. Decem- 
ber 4, 1916. 242 U. S. 27.) While under our constitutional system the 
right to try offences against the criminal laws, and upon conviction to 
impose the punishment provided by law, is judicial, and in exerting 
such powers courts inherently possess ample right to exercise judicial 
discretion to enable them wisely to exert their authority, they have no 
inherent right permanently to refuse to impose the sentence provided 
for. The authority to define and fix the punishment for crime is legis- 
lative and includes the right in advance to bring within judicial dis- 
cretion, for the purpose of executing the statute, elements of considera- 
tion which would be otherwise beyond the scope of judicial authority; 
and the right to relieve from punishment, fixed by law and ascertained 
according to the methods by it provided, belongs to the executive de- 
partment. If it be that the plain legislative command fixing a specific 
punishment for crime is subject permanently to be set aside by an 
implied judicial power upon considerations extraneous to the legality 
of the conviction, it would follow that there could be likewise a dis- 
cretionary authority permanently to refuse to try a criminal charge 
because of the conclusion that a particular act made criminal by law 
ought not to be treated as criminal. It would thus come to pass that 
the possession by the judicial department of power permanently to 
refuse to enforce a law would result in the destruction of the conceded 
powers of the other departments. 

Direct Legislation Must Be Constitutional. State ex rel. Evans v. 
Stewart. (Montana. November 13, 1916. 161 P. 309.) No dis- 
tinction is to be made between a statute enacted by the people directly 
and one enacted by the legislature with the approval of the governor; 
the result is the same in either case. The people perform the function 
of the legislature, and acting as a legislative body, can no more trans- 
gress the provisions of the state constitution than can their representa- 
tives in the legislature; constitutional amendments can be made only 
in the manner indicated by the constitution itself. 
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Former Jeopardy. State v. Gaimos. (Montana. December 22, 
1916. 162 P. 596.) This term is not intended to apply merely to 
those cases where a verdict has been rendered, but it applies as well to 
every case where the defendant has been brought to trial in a competent 
court upon a sufficient indictment before a jury duly impaneled and 
sworn; and whenever such jeopardy has occurred for the same offense 
and has, without necessity or procurement of the accused, ended by a 
discharge of the jury before verdict, the plea is available. So held, 
where a jury was called and sworn, the prosecuting officer made his 
opening statement, and a witness took the stand for the state; the 
defendant objected to the examination of such witness because his name 
had not been indorsed upon the information; these objections were 
sustained; the prosecuting officer applied for leave to indorse said 
names upon the information, which leave was refused; and thereupon, 
on motion of the prosecuting officer, the defendant not consenting, the 
court dismissed the information and discharged the jury from further 
consideration of the cause. 

Former Jeopardy — Ex parte Myers. (Oklahoma. November 20, 
1916. 160 P. 939.) The defendant was sentenced to fine and im- 
prisonment. Thereafter and after the execution of the sentence of 
imprisonment a further order was made by the court that if the fine 
be not paid the defendant be imprisoned until paid at the rate of one 
day for each $2 of the fine. On appeal it was held that the court was 
without jurisdiction to render a second judgment and sentence upon 
the same charge, or to correct the original judgment after such judg- 
ment had been executed, on the ground that such subsequent judgment 
placed the defendant in jeopardy a second time. 

Horse Racing — Regulation by Racing Commission. Douglas Park 
Jockey Club v. Talbott. (Kentucky. February 6, 1917. 191 S. W. 
474.) The legislature may delegate to a state racing commission power 
to determine the amount of the purses to be offered at race meetings. 
The act is ministerial and not an act of legislation, where the legisla- 
ture has declared that all racing is unlawful except upon such conditions 
as will promote the breeding of thoroughbred horses in the state and 
prevent unlawful gambling, and has delegated to the commission the 
power to ascertain and prescribe the rules and regulations that will 
accomplish this result. The act of legislation is the prohibiting of 
racing, except upon certain conditions; while the act of ascertaining 
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the facts that will promote the industry of breeding thoroughbred 
horses and prevent unlawful gambling is altogether and purely minis- 
terial. A rule by the commission providing for larger purses to be 
offered at race tracks nearer larger centers of population is valid as 
based upon a reasonable ground of classification and as applying to 
all race tracks operated under similar conditions. 

International Law — Contraband Goods Lawful Goods. Atlantic Fruit 
Co. v. Solari. (United States. September 11, 1916. 238 Fed. 217.) 
Contraband goods are lawful goods. Whatever is not prohibited to 
be exported by the positive law of the country is lawful. The law of 
nations does not declare trade in contraband goods to be unlawful; 
it only authorizes seizure of contraband articles by belligerent powers; 
and this it does from necessity. A neutral nation has nothing to do 
with the war, and is under no moral obligation to abandon or abridge 
its trade; and yet at the same time, the powers at war have a right to 
seize and confiscate the contraband goods. 

Interstate Commerce— Regulation of Tolls of Interstate Bridges by 
States. Broadway & Newport Bridge Co. v. Commonwealth. (Ken- 
tucky. January 11, 1917. 190 S. W. 715.) In the absence of con- 
gressional legislation, it does not seem that the state by virtue of its 
police power has authority to regulate toll charges upon a bridge across 
a boundary river. To give such police power to the states would 
enable them, each acting for itself, to adopt such rules and regulations 
as to embarrass interstate commerce with burdens which it is not with- 
in the power of the states to impose. 

Legislative Bills — Time for Approval by Governor. Johnson v. Luers. 
(Maryland. December 13, 1916. 99 A. 710.) The legislature ad- 
journed April 3, and a bill passed at the session adjourned was signed 
by the governor on April 18, not having been presented to him until 
April 14. The constitution of Maryland requires that "if any bill 
shall not be returned by the governor within six days (Sundays ex- 
cepted), after it shall have been presented to him, the same shall be a 
law in like manner as if he signed it, unless the general assembly shall 
by its adjournment prevent its return, in which case it shall not be a 
law." It seems that about five hundred bills had been passed within 
the last two or three days of the session ; and the governor, seeing that 
it would be impossible for him to examine them, asked the chief clerks 
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of the house and senate if it could be arranged not to present all of them 
at one time, and to have the attorney general see them while they 
remained in their control. This they arranged to do. The court held 
in view of the fact that it was impossible for the governor to give proper 
consideration to so many bills within six days, and in view of the fact 
of the arrangement for the withholding of presentation to him by the 
chief clerks, a delivery of the bills to the governor's secretary was not 
intended to be a presentation of them to him as a representative of the 
governor, or for the purpose of having him then deliver them to the 
governor, and the approval of a bill six days after such presentation 
to his secretary made the bill a valid law. 

Libel — Constitutionality of Act Prohibiting Defamation of Deceased 
Persons. State v. Haffer. (Washington, December 29, 1916. 162 P. 
45.) The prohibition of the exposition of the memory of a deceased 
person to hatred, contempt or ridicule does not violate a constitutional 
provision guaranteeing freedom of speech and writing. And this is so 
regarding libelous matter published with regard to a person who has 
been dead for a period reaching back to a time prior to the birth of any 
person living at the time of the publication. So held with regard to 
libelous article published concerning George Washington. However, 
the libel complained of must be distinguished from historical criticism 
made in good faith in a temperate manner. 

Military — Liability of Subordinate Officer Obeying Command of 
Superior Officer. Herlihy v. Donohue. (Montana. November 10, 
1916. 161 P. 164.) The authorities are not agreed upon the question 
as to the circumstances under which a subordinate military officer may 
be acquitted for acts otherwise wrongful, upon the score that he merely 
obeyed a command from one over him in authority. To permit an 
inferior military officer to stop and question the validity of every com- 
mand of his superior would, at once, destroy discipline. The same 
constitution which guarantees the security of life and property provides 
for organized military forces, and the people in adopting the constitution 
with its reference to the militia must have had in contemplation militia 
organized, officered and disciplined as such forces were generally. 
Necessity is the foundation for organized military forces; and to the 
extent that necessity requires it, obedience to orders is demanded. But 
necessity can never require obedience to an order manifestly illegal or 
beyond the authority of the superior to give; and, therefore, reason and 
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common sense seem to justify the rule that the inferior military officer 
may defend his act against civil liability by reference to the order of 
his superior, unless such order bears upon its face the marks of its own 
invalidity or want of authority. If the order is one which the superior 
might lawfully make, the inferior cannot refuse obedience until he shall 
investigate the surrounding circumstances and determine for himself 
that they justify the order in the particular instance. If, on the other 
hand, the order is so illegal or without authority that any reasonably 
prudent man ought to recognize the fact, obedience thereto furnishes 
no excuse for a wrongful act, even though disobedience may subject 
him to punishment at the hands of a military tribunal. 

Motor Vehicles — Regulation and Licensing of Non-Residents. Kane 
v. New Jersey. (United States. December 4, 1916. 242 U. S. 160.) 
A state statute may require non-residents to designate the secretary 
of state as an attorney upon whom process may be served in any action 
or legal proceeding caused by the operation of motor vehicles by such 
non-residents within the state. The state may also exact a registra- 
tion fee from non-resident owners of motor vehicles, not unreasonable 
in amount, which is exacted alike from residents and non-residents as a 
condition to the use of its highways for motor vehicles, and that al- 
though the fee fixed is without reference to the extent to which the 
highways are used and although the liability of non-residents is not 
tempered by the allowance of any period of free use in reciprocation for 
like privileges allowed by the states in which they reside. The power 
of the state, in the absence of national legislation, to regulate the use 
of its highways by motor vehicles moving in interstate commerce, 
applies as well to those moving through the state as to such as are 
moving into it only. 

Municipal Corporations — Building Ordinances. Dangel v. Williams. 
(Delaware. November 27, 1916. 99 A. 84.) An ordinance which 
prohibits the erection of a public garage in a residence portion of a city 
without the consent of the owners of adjoining lands is unreasonable 
and is not uniform, and is a delegation of power to the adjoining owners 
which can be exercised only by the legislature. By it an owner of 
land may be restricted in a proper use of his land for a particular pur- 
pose by his failure to obtain the consent of his neighbor, either because 
of the arbitrary will or because of the caprice of his neighbor, or for 
other reasons. The adjoining owner and not the common council 
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makes the ordinance effective. The liberty to erect the garage is 
granted or withheld not by the city, or any of its officers, but by one or 
more of the owners of adjoining land. This is unreasonable and an 
unwarranted delegation of legislative power. 

Municipal Corporations — Building Ordinances. Spann v. City of 
Dallas. (Texas. October 28, 1916. 189 S. W. 999.) A building 
ordinance which provides that it is unlawful to locate or construct any 
business house within any residence portion of the city except with the 
consent of three-fourths of the property owners within a radius of 300 
feet, and which provides that application for permit should be accom- 
panied with the consent of three-fourths of such property owners, is 
not invalid as leaving the final decision with three-fourths of the resi- 
dents of a district. Such ordinance leaves it for the commissioners 
finally to determine whether or not building permit should issue. The 
ordinance merely provides for ascertaining whether a particular dis- 
trict is devoted to residences or business houses and determines that the 
applicant for permit should produce as evidence a written statement 
setting forth the place of the proposed erection with a map and other 
evidence showing that there are not more residences than business 
houses within a radius of 300 feet from such location. If there are 
more residences than business houses the consent of three-fourths of 
said residents shall be necessary; but if said number of residents do 
not consent to the erection of a business house such permit will not 
be granted. 

Municipal Corporations — Rate-Fixing Powers. City of Woodburn 
v. Public Service Commission. (Oregon. December 5, 1916. 161 P. 
391.) The right to regulate rates is inherent in a sovereignty; such 
right can be delegated to a municipality only in express terms; and all 
doubts must be resolved against the municipality. A provision of a 
constitution providing that municipalities may amend their charters 
does not extend the authority of such municipalities over subjects not 
properly municipal and germane to the purposes for which municipal 
corporations are formed. The right of regulating rates is a general 
concern and does not relate solely to municipal affairs. So a munici- 
pality under its home rule charter may not grant a franchise to a public 
utility limiting the rates to be charged and thereby deprive the public 
service commission of authority to authorize the public utility company 
to charge higher rates. 
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Non-Residents — Discriminations Against. State v. Stevens. (New 
Hampshire. November 8, 1916. 99 A. 723.) A statute which pro- 
vides that lightning rod agents shall be residents of the state does not 
violate the provision of the federal Constitution providing that citizens 
of each state shall be entitled to the privileges and immunities of the 
citizens of the several states. The restriction applies equally to agents 
whether residents of the state or of some other state. A citizen of the 
state while claiming the benefit of the license cannot abandon his 
residence there; nor can a citizen of another state claim the rights of a 
licensee without maintaining a residence in the state. It does not 
require the citizen of another state to become a citizen of the state; 
only that he should reside there. There may be a temporary residence 
in one state, with intent to return to another, which will not create 
citizenship in the former. 

Vaccination — Validity of Statute and Ordinance Requiring Vac- 
cination of School Children. Herbert v. Demopolis School Board of 
Education. (Alabama. November 16, 1916. 73 S. 321.) A statute 
authorizing a municipality to enact an ordinance providing for a system 
of compulsory vaccination is within the police power, as necessary for 
the preservation of the public health, even though its effect is to commit 
to municipal authorities a measure of discretion with respect to the 
circumstances under which the power delegated shall be made effective. 
Nor is an ordinance passed in accordance therewith void because its 
effect is alone visited upon children eligible to attend the public schools. 
As a matter of classification for legislative purposes, the regular con- 
gregation of numbers of children in public school buildings and on play- 
grounds usually provided about schools necessarily constitutes a con- 
dition different, with respect to hygienic circumstances, from that to 
be found in any other character of assemblage in a municipality. 

Women — Limitation of Hours of Labor. State v. Le Barron. (Wyo- 
ming. January 18, 1917. 162 P. 265.) A statute which limits the 
hours of labor of women in restaurants but excepts those employed in 
restaurants operated by railroad companies is unconstitutional, the 
distinction being arbitrary and unreasonable. The purpose of such a 
statute is plainly to protect the health of the employees; there is nothing 
to indicate that employment in restaurants operated by railroad com- 
panies is any less unhealthful to females employed therein than those 
conducted by private individuals or other companies or corporations. 
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The distinctions applicable to other sorts of restaurants are applicable 
to those conducted by railroad companies. The class of business 
is the same in each, and the kind of labor required is the same. A 
waitress in a restaurant operated by a railroad company is entitled to 
the same consideration in law and to the same safeguards to her health 
as one employed in a restaurant conducted by a department store or a 
private individual. 

Workmen's Compensation — Application to Police Officers. Griswold 
v. City of Wichita. (Kansas. January 6, 1917. 162 P. 276.) The 
theory is that the employer who obtains a profit from the labor of work- 
men may very easily add to the cost of manufactured goods an amount 
to cover the cost of compensation to workmen injured in certain hazard- 
ous employments, and thus, without loss to himself, the burden may 
be distributed upon the consumers. A municipal corporation, however, 
is not engaged in a trade or business, and, therefore, a police officer is not 
within the provisions of a workmen's compensation act which limits 
applications to persons employed for the purpose of the employer's 
trade or business. In enforcing the law a municipal corporation is 
exercising a purely governmental function. So that however hazard- 
ous the employment may be, a police officer in the absence of special 
provision, is not entitled to compensation under a workmen's com- 
pensation act. 



